I find from the facts that the tail pulley on the finish belt, as described
by the witnesses, and the cone crusher were in fact unguarded.  However, I find
from the evidence that the workers have no access to these hazards.  To reach
the cone crusher, the worker would apparently have to lie on the ground or get
on his hands and knees to reach it and, as the witness described, a worker would
have to reach over to reach another pinch point.  I further find that workers
could not reach the pinch point during the time that they were removing any
material that might be sloughed off of the tail pulley and if there is no
employee exposure, then the citations should be vacated.

As previously indicated, the Petitioner must prove the facts supportive
of a violation as well as employee exposure.

I've made, several credibility determinations, as are apparent in this
case, involving the testimony of the MSHA inspector and the testimony of the
company superintendent and foreman particularly as to the unguarded equipment.
I have credited the company's representatives with more knowledge of what
happens on the work site than I have credited the inspector because the company
representatives are there every day and they know the general status of the
equipment, but, particularly, they are cognizant of what their employees do in
relation to that equipment, and what they don't do.  So any credibility deter-
minations on that issue are resolved in favor of the company employees.  Not
that I have generally discredited the government's representation, but the
company employees are there on the job, and I credited them with more knowledge
of what the workers do rather than the Inspector who made only a short visit
to the work site.

Citations 164041 and 164042 and all proposed penalties should be vacated.

Citation 164043.

This citation alleges violation of 30 CFR 56.9-87.

The cited standard provides:

Mandatory.  Heavy duty mobile equipment shall be

provided with audible warning devices.
When the operator of such equipment
has an obstructed view to the rear,
the equipment shall have either an
automatic reverse signal alarm which
is audible above the surrounding noise
level or an observer to signal when
it is safe to back up.

I find from the facts in this case that the equipment here moves backwards
and forwards some 350 to 400 times a day and that there are workers in the
